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2. That the Government of the United States has no 
power under the common law to prevent persons from mak- 
ing combinations and monopolies in restraint of trade, or 
to nullify such contracts when made. 

Senator Knox did not attempt to give any explanation of 
this I^^l paradox, nor did he cite any judicial authority in 
support of his view. It appears unnecessary therefore to 
enter here upon any labored legal discussion of the subject 
further than to remark that it is difficult to conceive of any 
unreasonable restraint of trade involving a monopoly or 
illegal combination which would not g^ve rise to a suit be- 
tween private parties involving the condemnation of such 
monopoly or illegal combination. 

In this connection it appears pertinent, however, to allude 
to the fact that in the trial of the Mogul Steamship Company 
case cited by Senator Knox, which case involved allegations 
of monopoly and illegal combination. Lord Chief Justice 
Coleridge declared (Vol. 57, L. J. R., p. 543) : 

**It cannot be, nor indeed was it denied that in order to 
found this action there must be an element of unlawfulness 
in the combination on which it is foimded, and that this 
element of unlawfulness must exist alike whether the com- 
bination is the subject of an indictment or the subject of an 
action/' 

And again on page 543 the Lord Chief Justice further 
says: 

"If the combination is unlawful then the parties to it 
commit a misdemeanor and are offenders against the State-" 

This seems utterly to refute the declaration of Senator 
Knox that the Government cannot proceed against combi- 
nations and monopolies j^t fo^XW^^on law. . ..... . . '; 
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HON. MARTIN A. KNAPP^ CHAIRMAN OF THE INTERSTATE 
COMMERCE COMMISSION, URGES THE COMMON LAW RULE. 

In this connection it is also of great public interest to 
state the views expressed by Hon. Martin A. Knapp, Chair- 
man of the Interstate Commerce Commission, as published 
in the Chicago-Record Herald of November 14, 1902, in 
commenting upon Mr. Knox's Pittsburg speech just one 
month after its deliverance. In this expression of opinion 
Commissioner Knapp cordially endorsed the view expressed 
by Attorney General Knox just quoted and denounced the 
vicious and demoralizing principle involved in the Anti- 
Trust Act of July 2, 1890, which annuls the doctrine of the 
common law in regard to restraints of trade. The views 
expressed by Commissioner Knapp are as follows : 

"This seems to me to illustrate the correctness and wisdom 
of the Attorney General in his recent speech before the 
Pittsburg Chamber of Commerce. As I interpreted his 
remarks on that occasion, he inferentially advocated such 
a change in the present laws and such a legislative policy 
in future as would authorize contracts between different 
concerns — contracts which would operate only to put a 
reasonable restraint upon their competition with each other. 
This has long been recognized and established as a rule of 
the common law, and the Attorney General, as I understand 
it, virtually recommends the adoption of the common law 
rule as the guiding principle in legislating on the subject 
of trusts. 

With this view I am in unqualified accord. In my judg- 
ment the fundamental departure from the wise and bene- 
ficent rule of the common law in the Sherman Act is the 
cause of its complete failure as a remedial measure. So far 
from accomplishing its intended purpose it has indirectly 
aided, and in many cases forced, the very result it was de- 
signed to prevent. And this is so because, under modern 
methods of production and distribution, if there can be no 



It is also of interest in this connection to recall the fact 
that Hon. James M. Beck, Assistant Attorney General of 
the United States, who conducted the Northern Securities 
case on the part of the Government, on April lo — one day 
after the decision of the United States Circuit Court for 
the district of Minnesota was announced, in endorsing the 
view expressed by Mr. Knox in favor of a return to the 
beneficent provisions of the common law said : 

"The Supreme Court, in the Joint Traffic decision, by a 
bare majority of one, so construed the Anti-Trust law as to 
bring reasonable as well as unreasonable restraints of trade 
within its prohibition, and this added immensely to the dif- 
ficulty of an already difficult problem/' 

In this opinion Mr. Beck is undoubtedly correct. The 
present need is for legislation in conformity with the schema 
of the common law, using the expression of Senator Knox 
in 1902, or in conformity with ''the common law as de- 
veloped," as recently stated by Judge Parker. Two acts 
have been passed by Congress as non-partisan measures, one, 
the Interstate Commerce Act, which is in harmony with the 
principles of the common law and has operated beneficially, 
and the other, the Anti-Trust Act, which, as indicated by its 
title, was directed against "unlawful restraints and monop- 
olies'' — ^meaning unreasonable restraints — but which, by 
an acknowledged legislative inadvertence, embraces both 

reasonable and unreasonable restraints, and thus annuls the 
time-honored and beneficent principle of reasonableness ex- 
pressed in the common law. 

It is proper here to observe that the Supreme Court in the 
Trans-Missouri case threw the entire responsibility of the 



rule established in the Anti-Trust law upon Congress, clearly 
perceiving that it was in conflict with the principles of the 
common law which are administered by the courts. 

Notwithstanding the bitterness which for more than fifty 
years after the Declaration of Independence lingered in the 
minds of the American people against Great Britain, when 
the men of this country came to the mighty task of framing 
a Constitution which for all time should preserve them a 
nation, they provided that justice should be maintained 
"according to the rules of common law," and in the year 
i8i8 the Supreme Court of the United States, presided 
over by Chief Justice Marshall, declared that "The reme- 
dies in the courts of the United States are to be at com- 
mon law or in equity — according to the principles of 
common law and equity as distinguished and defined in that 
country from which we derive our knowledge of those prin- 
ciples/' 

Those principles were, and still are, regarded as an in- 
alienable inheritance of the English-speaking people of 
the world. 

It remained for the Congress of the United States, by the 
so-called Anti-Trust Act of July 2, 1890, to reverse the rule 
of the common law relative to restraint upon trade. This, 
as explained by the late Senator Hoar, was not done inten- 
tionally but was due to the fact that Congress assumed that 
the courts would so construe its provisions as to make it 
apply only to unreasonable restraints, whereas the Supreme 
Court of the United States decided that the language of the 
act made it apply to every restraint — reasonable as well as 
unreasonable. 
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The attempt to show that the so-called "Sherman Act" 
was the product of any particular political party is without 
any foundation in fact. It was really a non-partisan 
measure. This clearly appears from the index of the Con- 
gressional Record of the Sist Congress, ist session, and 
especially from the History of Senate Bills, page i. Senate 
Bill No. I. The vote on the bill upon its passage in the 
Senate was, yeas, 52; nays, i. Of the Senators who voted 
for the bill 28 were Republicans and 24 Democrats. 

When the Senate bill was amended and passed in the 
House of Representatives, it was passed without a yea and 
nay vote, indicating a very large majority in its favor. 

And yet it is a lamentable fact that the act was a gross 

legislative misadventure. This is clearly stated, as follows, 

by Assistant Attorney (General Beck, who had more to do 

than any other lawyer with prosecuting cases under the act. 

"It is passing strange that an act, which was drawn by 
eminent lawyers and statesmen after prolonged discussion, 
should have been so loosely and unscientifically drawn. 
From its very passage courts h^ve been obliged to guess at 
its meaning.'' 

Annals of American Academy of Political and Social 
Science, July, 1904. 

RESTRAINTS 01^ TRADE. 

The imposition of wholesome restraints upon human con- 
duct is an essential condition of civilization. From the 
cradle to the grave, in all our social, industrial and com- 
mercial relationships we learn and practice the lessons of re- 
straint upon the absolute freedom of the human will. In a 
thousand ways we are all subject to restraints for our mu- 
tual comfort and well being. Progress in the establishment 



of reasonable and just restraints marks the onward march 
of human society. Hence the problem of our advancing 
civilization is and ever has been to establish such legal re- 
straints upon human conduct as shall best secure organized 
society against disorder, afford ample protection against 
human rapacity and violence, and also secure to all men the 
largest possible fruits of liberty regulated by law. This 
gives constant occasion for the adjustment and readjust- 
ment of legal restraints in such manner as to differentiate 
between reasonable or legal restraints and unreasonable or 
illegal restraints. In this great work the common law is 
the bright consummate flower of civilization. The Act of 
Congress of July 2, 1890, in abolishing the distinction be- 
tween reasonable and unreasonable restraints upon trade or 
commerce by what has been proved to be a legislative mis- 
adventure presented to the civilized world the spectacle of 
an enlightened nation taking a step backward toward ty- 
ranny and oppression, and toward the disintegration of 
society. The men who to-day are defending that unfor- 
tunate legislative mistake, while they seem to have in view 
the laudable object of preventing monopolies and baneful 
combinations, nevertheless are seeking to compass that ob- 
ject by an expedient which their countrymen, hopefully, will 
soon perceive to be revolutionary and destructive. 
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THE ENGLISH CASE 01^ MOGUL STEAMSHIP CO. VS, MCGREGOR, 

GOW AND OTHERS. 

In his speech before the Manufacturers Association at 
Philadelphia, on October 8, 1904, Senator Knox cited the 
English case of Mogul Steamship Company vs. Mc- 
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Gregor, Gow and others, in such manner as to convey the 

idea that the law lords of England in that case sustained 

his view as to the inability of the government to maintain 

a suit at common law for the annulment of a contract in 

restraint of trade. No such issue was raised in that case 

aod no such opinion was expressed by the House of Lords 

or by any of the inferior courts which considered the case. 

When the case cited was before the Court of Appeals 
Lord Justice Bowen, as quoted by Senator Knox, said : 

"No action at common law will lie, or ever has lain, 
against any individual or individuals for entering into a 
contract merely because it is in restraint of trade." 

The lyord Justice clearly explained this remark by stating 
that while action lies at common law in the case of unlawful, 
unreasonable or unjust restraint of trade, no ground of 
action exists if the restraint be reasonable, just and lawful, 
declaring that ''competition, however severe and egotistical 
if unattended by circumstances of dishonesty, intimidation, 
molestation or such illegalities as I have referred to, gives 
rise to no cause of action at common law." 

The Mogul Steamship case was maintained at common 
law solely on the ground that the restraint complained of 
was alleged to be unlawfully and unreasonably in restraint 
of trade. 

In the trial of this case Lord Justice Bowen also refuted 
the view expressed by Mr. Justice Crompton in a previous 
case (Hilton v, Eckersley, 25 Law J., Rep. Q. B., 199) that 
all restraints of trade are illegal, whether reasonable or un- 
reasonable. This is the absurd and revolutionary doctrine 
of law enunciated in the misnamed "Sherman Act" which 
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Senator Sherman abhorred and repudiated, but which is 
now cherished by Senator Knox and referred to by him ap- 
provingly. Subsequently when the Mogul Steamship case 
was before the House of Lords — ^the Supreme Court of 
England — ^the view expressed by Lord Justice Bowen was 
sustained, and the view expressed by Mr. Justice Crompton 
was repudiated by the unanimous court. The Lord Chan- 
cellor (Lord Halsbury), in defining what constitutes an 
unlawful restraint of trade, said : 

"It has never been held that a contract in restraint of 
trade is contrary to law in the sense that I have indicated. 
A judge in very early times expressed great indignation at 
such a contract ; and Mr. Justice Crompton undoubtedly did 
say, in a case where such an observation was wholly un- 
necessary to the decision and therefore manifestly obiter, 
that the parties to a contract in restraint of trade would be 
indictable. I am unable to assent to that dictum. It is 
opposed to the whole current of authority; it was dissented 
from by Lord Campbell and Chief Justice Erie, and found 
no support when the case in which it was said came to the 
Exchequer Chamber, and it seems to me contrary to prin- 
ciple." 

Lord Bromwell in referring to the opinion expressed by 
Mr. Justice Crompton said "there is no authority for it in 
the English Law." 

Thus did the English courts in the Mogul Steamship 
case, from the trial court up to the House of Lords, set the 
seal of judicial condemnation upon the utterance of a judge 
who expressed a sentiment in strict accord with the rule 
established by Congress in the Anti-Trust Act through a 
legislative misadventure, which forbids all restraints upon 
trade, whether just or unjust, reasonable or unreasonable. 
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The House of Lords declared also that that eflfete judicial 
idea belongs to the mouldy past of English jurisprudence. 

The English case of Mogul S. S. Company v. McGregor, 
et aL, cited by Senator Knox affords him no comfort, but on 
the other hand utterly repels his attempt to deny the effi- 
ciency of the common law, as developed. 

A POWTICAL DISTINCTION. 

The rule of the Anti-Trust Act forbids all restraints upon 
trade, whether reasonable or unreasonable, the exercise of 
that, however, being subject to executive discretion as to 
whether it shall or shall not "run amuck" with the com- 
merce of the country. On the other hand the rule of the 
common law forbids only unreasonable or unjust restraints. 
This marks clearly the dividing line between the hard and 
fast autocratic rule of executive power and the reasonable 
rule conservative of the ends of liberty administered by the 
judicial power. The latter defines the beneficent govern- 
mental policy formulated in the common law. The former 
implies a dispensing power in the hands of the executive, a 
form of governmental imperialism which the people of 
England threw off as the result of the British Revolution of 
1688, and was spurned by the men who framed the Con- 
stitution of the United States in 1787, as an expedient of an 

age of tyranny before the English people had freed them- 
selves from the oppressions of despotic rule. Civilization 
has advanced rather too far for a recrudescence of that par- 
ticular political affliction. 
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THE COMMON I.AW, THE SECRET OK ENGLAND'S 

GREATNESS. 

The careful consideration which the Mogul Steamship Co. 
case received in the various courts of England, both as to 
questions of law and of fact, constitutes it an exceedingly 
instructive epitome of the principles of the common law of 
England, in so far as relates to the subject of restraints of 
trade. From the elaborate opinion of the House of Lords 
the following differentiation of the various classes ,of re- 
straints upon trade appears : 

1. Restraints which arise from the competition resulting 
from all individual transactions in trade. 

2. Restraints which arise from the competition exerted 
by all combinations and co-operative commercial enterprise. 

3. Restraints which are inherently vicious, involving con- 
spiracy, malice, molestation, boycotting, intimidation, tres- 
pass, fraud, breach of contract, direct tort, bribing, coercing 
or other actionable wrong, or violation of some clearly es- 
tablished rule of public policy. 

The first two^ sorts of restraint, if not tainted by any 
unlawful act are regarded as reasonable or lawful restraints, 
while restraints of the third class are regarded as unlawful. 
Under this wholesome, sensible and eminently just rule of 
differentiation, it has been proved in England that, in the 
language of Judge Parker " The common law as developed 
affords a complete legal remedy against monopolies." 

The Mogul Steamship Co. case involved an agreement or 
" conference " by certain steamship lines that they would 
allow a rebate of five per cent to exporters from certain 
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ports of China to Europe who confined their shipments to 
the ships of the cx)mbination. The agreement also reg- 
ulated the trade, the division of cargoes, and the rates. In 
this regard it was what would be styled in this country, a 
pooling arrangement. The agents of the ships of the com- 
bination were prohibited from being interested, directly or 
indirectly, in other ships under penalty of removal. The 
rebate of five per cent was to be made to traders who 
shipped on vessels of the combined lines only except when 
there was no such ship in port, or available within a week 
with sufficient cargo space. 

lu a word, it was a combiuation such as in this country 
would be regarded as a community of interests based upon 
an agreement as to the apportionment of traffic. The 
merits of the case were thus concisely stated by the I^ord 
Chancellor (Lord Halsbury) when it was heard by the 
House of Lords. 



**An associated body of traders endeavor to get the 
whole of a limited trade into their own hands by offering 
exceptional and very favorable terms to customers, who 
will deal exclusively with them — ^so favorable, that but for 
the object of keeping the trade to themselves they would 
not give such terms and if their trading were confined 
to one particular period they would be trading at a loss, 
but in the belief that by such competition they will pre- 
vent rival traders competing with them, and so receive the 
whole profit of the trade to themselves. 

Now after a most careful study of the evidence in this 
case, I have been unable to discover anything done by the 
members of the associated body of traders other than an 
offer of reduced freights to persons who would deal ex- 
clusively with them ; and if this is unlawful, it seems to 
me that the greater part of the commercial dealings where 
there is rivalry in trade must be equally unlawful." 
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Again in referring to the charge of "Malicious intention 
to injure rival traders" the Lord Chancellor said: 

'' If such an injury and the motive of its infliction is ex- 
amined and tested upon principle, and can be truly asserted 
to be a malicious motive within the meaning of the law 
that prohibits malicious injury to other people, all com- 
petition must be malicious, and consequently unlawful — a 
sufficient reductio ad absurdum to dispose of that head of 
suggested unlawfulness." 

Lord Morris said : 

"What one trader may do in respect of competition, a body, 
or set of traders can lawfully do ; otherwise a large capital- 
ist could do what a number of small capitalists combining 
together could not do, and thus a blow would be struck at 
the very principle of co-operation and joint-stock enterprise. 
I entertain no doubt that a body of traders, whose motive 
object is to promote their own trade, can combine to ac- 
quire, and thereby in so far to injure the trade of competi- 
tors, provided they do no more than is incident to such 
motive object, and use no unlawful means. And the de- 
fendant's case clearly comes within the principle I have 
stated." 

The case having been found to involve no element of 
fraud or other objection known to the common law or vio- 
lative of any statutory enactment in harmony with the 
principles of the common law, the plea of the plaintiffs 
was denied. 

Such in practice is the common law of England. Its 
robust conception of justice, of competitive commercial 
enterprise and of co-operative effort has made England the 
foremost commercial nation on the globe. In no other 
country have the power and eflBiciency of combination, co-op- 
eration and aggregated capital been so carefully conserved 
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in all their Intimate manifestations^ and in no other 
country have more effective barriers been set np against 
combinations and monopolies unjustly or unreasonably in 
restraint of trade or prejudicial to established principles of 
public policy. Through combination, under the ample 
protection of the principles of the common law, British 
ships crowd the ports of every nation and British mer- 
chants dominate the international commerce of the globe. 
Even in our own ports British ships have secured by far 
the largest sfiare of our foreign commerce. The common 

lAW IS THE SECRET OF ENGLAND'S GREATNESS. 

The principle of the Anti-Trust Act of July 2, 1896, which 
is the antithesis of the common law, and which Mr, Knox 
defends would strangle legitimate co-operative effort in the 
grasp of the executive power by depriving the courts of the 
power to discriminate between just and unjust, reasonable 
and unreasonable restraints and by authorizing the execu- 
tive power to place the ban of illegality upon both. Such 
a rule if set in motion would deal a death blow to combi- 
nations by which the wealth and power of this country have 
been mainlyf attained, and would be a stunning blow to the 
libertiesj^of the people. 

Opposition to such a destructive policy manifestly per- 
tains to the politics of the future, and hopefully the time 
will soon come when it will become the paramount issue 
IN American politics. 

Washington, D. C, JOSEPH NIMMO, Jr. 

October 29, 1904. 
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